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The social state and social rights in Europe’s national constitutions: How national 

judges and legal communities ought to approach the entrenchment of neoliberalism 

through EU and IMF governance 

 

In recent years it has come to be acknowledged that EU and global constitutionalism have 

entrenched neoliberal, market-oriented governance, and need to develop a social rights 

dimension. What has by and large been entirely missing in the mainstream discourse is 

awareness that advanced protection of the social state and social rights has already existed for 

a long time under most national constitutions in Europe, especially in the post-authoritarian 

type of constitutions as well as in the broader constitutional culture of the Nordic countries. 

This has been overlooked due to structural issues in the mainstream EU and global legal 

discourse, including that national constitutions tend to be simplistically reduced to matters of 

sovereignty and national constitutional identity, and that Anglo-American legal thinking has 

become increasingly prevalent due to the importance of the English language. 

 

On the basis of about a hundred cases in different Member States, collated in the national 

reports of a recent ERC-funded research project (open access at 

https://www.springer.com/us/book/9789462652729), the paper documents a large-scale 

dismantling of the social state through EU and IMF measures. Whilst there have been extensive 

legal challenges, national judges have predominantly rejected these, prioritising EU and 

international obligations. The national adjudication regarding EU and IMF measures includes 

the following: austerity programmes; single market and other measures curtailing social rights, 

including the right to housing; privatisation of public services; the curtailing of the protection 

of workers and trade union rights as well as the right to protest and the right to strike; the 

contestation of the very large financial liabilities imposed on the Member States under the ESM 

Treaty. Concerns about neoliberal orientation have also been voiced by scholars with regard to 

EU criminal law, which is regarded as repressive and prioritising harsh sanctions. The paper 

seeks to invite joined-up discussion on how national judges, scholars and legal communities 

ought to approach situations where EU and international law, traditionally expected to advance 

‘higher order’ values, have led to erosion of social rights as well as other fundamental rights. 

The paper also queries the prevailing assumption that any protections lost at the national level 

will eventually be compensated by improving the autonomous standards in EU and global 

governance. 
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